
business. Formally, the Merger Guidelines define markets solely on the basis of shifts in

consumer demand. Firms that can enter a market rapidly, through supply-side flexibilitv and

expansion. are taken into consideration in identifying the firms that participate in the market.

However. because we believe that such supply-side flexibility is a key feature in the provision

of mobile telecommunications service. we have included both demand- and supply-side flexibility

in defining relevant markets. If the analysis is conducted properly, this distinction has no effect

on the conclusions that are reached.

Continuing the example above. assume that, in evaluating only changes in demand, we

found that the sale of Ford automobiles in metropolitan Washington constituted a relevant market

(contrary to the common-sense notion that would have Fords competing with other brands).

However, if other existing auto dealerships (that sold Hondas, for example) could begin selling

Ford vehicles within one year without great cost, then those potential competitors would also be

in the market, participating through supply response. Thus, even if there were only a few Ford

dealers at the date of a merger, if other auto dealerships could rapidly and inexpensively begin

selling Fords, those fmns would also be included in the evaluation of market shares and

concentration.

Price Discrimination and Market Definition

Under a Merger Guidelines analysis of relevant markets, the objective is to identify the

smallest group of products and the narrowest geographic region in which a small price increase

by a hypothetical monopolist would be profitable. However, even when a price increase

imposed on ill customers of a product would not be profitable, if sellers can raise prices to a

more narrow or lirfiited class of customers that cannot substitute away from the purchase of a

13



product. the sale of the product to that specific group may be a relevant market. The ability to

engage in pnce discrimination (price differences to different customers not justified by cost

differences) may allow firms profitably to raise prices to a specific group of customers, e.g ..

small businesses in some region. or to all customers in a narrow geographic area. If this occurs,

then such price discrimination may result in relevant antitrust product markets that are more

narrow than would be the case if the sellers were required, either by competition or regulation.

to charge the same price to all customers. In general, the greater latitude that suppliers have

to charge different prices to different customers (either across products or regions), the narrower

the relevant market. Price discrimination may thus affect the definition of both product and

geographic markets. II

Section 202(a) of the Communications Act bars unreasonable discrimination among

classes of customers and across geographic regions. 12 If the bars to discrimination embodied

in Section 202(a) are enforced across broad classes of products and regions, relevant product and

geographic markets will be broader than if such discrimination were permitted.

Definine the Product Market for Mobile Telecommunications Services

As CRA discussed in a previous paper, 1J PCS encompasses a potentially wide array of

offerings. These consist of services that may directly substitute for one another, services the

demands for which may be independent, and services that may be complements in demand.

liThe Merpr Gu.ideliDeI IlidI-.a this issue at " 1.12 (price dilCrimiaatioo in product market defiDitioo) aod
1.22 (price discrimiDatioo in ,eopaphic martet defiDitioo).

1147 U.S.C. Section 202(&).

13Be1ea, l..uDer, aDd Murdoch. .. AD EcoDomic ADalysil of Entry by Cellular Operators in Penooal
Communieatioaa Services," November 1992.
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Because many of these services are likely to be new. uncertainty about precisely which services

will be offered under the rubric of PCS adds to the usual difficulties in defining product markets.

That is why, in CRA's earlier paper. we conducted a "worst case" analysis. by assuming that

PCS simply refers to cellular telephone service. We then asked how modifying this assumption

about which services would be offered in the 2 GHz band would change our conclusions about

the competitiveness of the mobile telecommunications market.

The problems of market definition from the demand side are no less formidable today

than they were a year ago. At the same time. however, we believe that it is possible to define

the mobile telecommunications services market in much the same way we had in our earlier

analysis, not by focusing on the demand for: services the identities of which are still largely

unknown, but by considering the supply side of the provision of these services. As noted above,

the Merger Guidelines indicate that one should employ only demand-side factors in defining

antitrust markets, introducing supply-side substitution only later as an additional consideration.

However, the nature of mobile services suggests that a better approach here is to introduce

supply-side substitutability directly in the process of market definition.

Because we now have information that was not available to us at the time we submitted

our original paper, we can perform a more refined version of our previous analysis. Moreover,

the outlines of the Commission's pes plan have been announced, so that we can direct our

analysis specifically to that plan rather than to hypothetical alternatives. In particular, we

consider whether to include all providers of mobile telecommunications services in the same

market, and evaluate competition in the market under that definition.

IS



Conditions for a Single Mobile Telecommunications Services Market

Under reasonable conditions. all mobile telecommunications licensees - including those

providing cellular. PCS. and Specialized Mobile Radio services - should be considered to be

10 the same antitrust market. Moreover. under these conditions, the capacity of each firm to

transmit information over its bandwidth, without regard to the uses to which that bandwidth is

put, is the correct measure of firm shares, and market concentration can be measured using these

shares. 14 This section discusses the conditions under which market definition and concentration

measurement can be carried out in this manner. It also considers how market definition and

concentration change if the conditions described here are not met.

To anticipate our conclusion, we find that it is reasonable to treat all firms that provide

mobile telecommunications services as being in the same antitrust market. The key to this

conclusion is that providers are legally able rapidly to move among the provision of various

services, and can do so at modest cost. If all firms can easily offer a wide range of services,

they are in the same market. The remainder of this section discusses the conditions supporting

this conclusion.

Absence of Leeal or ReJulatory Restrictions on Spectrum Use. The first condition is that

there are no legal or regulatory restrictions on the uses to which the spectrum licensed to any

firm can be put. If there are no restrictions on spectrum use, and the other conditions discussed

below are also met, ~ licensee can shift from the provision of one service to another in response

'·As discuued in Cletail below. there is not •~ relatioasbip betweea budwidth mel c&J*=ity. The
cap8City to transmit information is a fuDctjon of both bandwidth !IUl the teebDololY ued; &Dalal technologies are
inherently less capable thaD digit&! teebDologies. eap.eity is baaed on effective blDdwidth.

16



to an increase in prices. The absence of legal restriction is, therefore, necessary for all mobile

service operators to be included in the same market.

Suppose, to the contrary, that FCC rules restricted the use of a particular portion of the

spectrum to a specific mobile service, say, paging. In these circumstances, providers of paging

services using that portion of the spectrum could not constrain price increases by, for example,

mobile telephone carriers, because these providers of paging could not provide telephone service

in response to a rise in its price.

It should be noted, however, that even if legal restrictions prevented~ suppliers of

paging service from shifting to providing telephone service, it may still be appropriate to include

~ (unconstrained) suppliers in the broader market for mobile telecommunications services.

That is, if some providers of paging services are not constrained by regulation in the use to

which they put their spectrum assignments, these suppliers gmld shift to providing telephone

service if suppliers of telephone service were to attempt to raise their prices. Moreover, in the

example, all mobile telephone service licensees are in the paging services market if they are not

legally prevented from providing such services. If legal restrictions work in only one direction

- that is, if mobile telephone service providers can provide paging services but not vice yega

- there is no antitrust market for paging services that is distinct from other mobile services.

In fact, the Commission has defined PCS so broadly that the type of legal encumbrances

considered here wilT not be present. 15 Unlike past instances in which FCC regulations have

"Second Report apd Order. " 19-24.
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prevented the shift of spectrum from one use to another in response to opponunities for greater

profit,16 the provision of mobile services is today largely free of such restrictions. 17

Bandwidth Funeibility. The second condition for the inclusion of all mobile

telecommunications service providers in the same market is that all portions of the

electromagnetic spectrum that have been allocated to the provision of mobile telecommunications

services can be used to provide all of the same services and at about the same cost. If this

condition is satisfied, an attempt on the part of any operator, or small group of operators, to

raise the price of a particular mobile service would induce other providers to shift a portion of

their capacity to the provision of that service, and to do so rapidly and at low cost. The effect

would be to constrain the attempted price increase.

To the extent that particular portions of the spectrum are especially well-suited to the

provision of particular services, it would be appropriate to define mobile service markets more

narrowly. Thus, for example, if high-speed data services could be provided in the band

allocated to cellular but not in the 2 GHz band, pes providers could not shift capacity to the

provision of those services to counteract a price increase. In these circumstances, pes providers

would not be in the high-speed data market. I'

16A clallic uample is the inability to shift spectrum in the UHF bud from the provision of television services
to the delivery of mobile telec:ommUDic:atioos services. Some spectrum wu eveatually shifted but ollly after' •
prolonged rqulatory delay.

l'This is. key change from past FCC Pf'llCtice. Indeed, the Commissioa bu rec:eatly modified the lie:eues of
cellular operators to permit them to offer PCS, and rec:eat changes in the policies with respect to SMR permit these
operators to compete for PCS customers. See, for example, Secoqd Report apd Order. " 20 and 111.

\IAn intermediate Case is one in wbicb the cost of providing the service in the 2 GHz baod is creater thaD that
in the cellulae bad. Moreover, as in the previous discuaaioa, • civea mubt could iDe!ude some finDs not
currently supplying. particular service evea if other firms cannot easily shift the services they offer.
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It appears that those technical differences that do exist among the portions of the

spectrum allocated to mobile telecommunications services are not so significant as to prevent

firms operating in each portion of the spectrum from offering a similar array of mobile services

at similar cost. 19 As a result, in the analysis that follows we treat the spectrum allocated to

SMR, cellular radio, and pes as if they are essentially fungible. 20

Provider EQuipment Flexibility. The third condition is that the equipment used to provide

one type of mobile service, say telephone service, can, in a relatively brief period of time, be

shifted to the provision of any other service, say paging. If this condition is satisfied, an attempt

on the part of the providers of a given service to raise prices will be limited by the ability of the

providers of other services to shift a portion of their capacity to the provision of those services

whose prices have risen. 21

Whether this condition will be met is determined both by the type of equipment that is

available and by the choices made by mobile service providers. That is, equipment

manufacturers must provide equipment that can be used to provide more than one service, and

l~e are aware of DO PCS that could, for example, be made available in the 2 GHz band and not in the cellular
band, and vice Verla.

»nis doea DOt a-D that we assume that all portioas of the spectrum assigned to mobile services are identical
in their pb~cal cbanderiatic:a. but oaly that the ocooomic differeacel UDODI them are not great. For example,
radio wa~ in the cellular bad travel loapi' dil&aocea and peaetnte buildiDp more easily tbu do thoee in the 2
GHz baDd. However, tbeIe Idvmtqel are offlet somewhat by the delip of cellular systems in the hiaher band,
which will permit Jrater frequeDCy reuIe and lea expeaaive receivina seta bec1tn M cell sites will be located closer
together.

21Note that, uDder the terms of the Second Report and Order <, 134), PCS competitors are required to build
syllteml to serve specific portiou of the popuIatioa in service .... KCOf'diD. to a fixed schedule. The i~ ~

evaluatiDa equipmeat flexibility is DOt, therefore, whether or Dot the equipmeat will be installed, but whether It will
be capable of deliveriD. a wide rmp of mobile services.
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PCS providers must choose to employ such multi-service equipment. 22 Existing equipment is

capable of providing some data services in addition to voice transmission. and equipment

flexibility will be enhanced in the future by the introduction of Cellular Digital Packet Data

(CDPD) modules.

The significance of this condition is that not only must the available spectrum be both

highly fungible and unencumbered by regulation, it must also be capable of being transferred

from one use to another relatively rapidly and at relatively low cost if the market is to be defined

broadly to include all providers of mobile telecommunications services. 2J

Minimym Spectrum RegYirements. The provision of mobile telecommunications services

requires at least some minimum bandwidth,. and the amount of bandwidth needed differs among

services. For example, paging services require relatively little bandwidth, voice service more

bandwidth, high-speed data transmission still more, and video transmissions demand even more

bandwidth. As a result, the ability of a provider to shift from one service to another depends

on whether it has sufficient bandwidth, or can acquire that bandwidth, to offer the new service.

If, for example, a paging service provider has sufficient bandwidth to shift to the

provision of voice service, we would consider the paging operator in a broader market that

22tn the a1c.uaive, ODe could have sinlle-uae equipment where a portioa of the equipment is, or must be,
replaced eIdl y-., Ill-such circumlhDCel, the martet is defiDed IIIIOn broadly thaD a particular mobile service
because the cboice of DeW equipmem will reflect tbeD-prevailiD1 market coaditioaa.

13"RapicUy" doe. DOt ........iDltaDtaDeous1y" aDd "low COlt" doeI DOt ...... "DO COIt." ID termI of tho M....
Guide1iDel, flexibility must be sufficieatly ,real to preveat a aipific:aDt aDd DOIl-trauitory iDcreue in price by the
suppliers of other seme:.. See M.... GuideliDel, , 1.32. To the u ...t lbiftiq into the provilioa of.~
service takes loapi' <say, more tb:a ODe year), or upeaditure of aipificat IUBlc coGS, tM. fIdOl'I are taba mto
account in evaluabDl Dew eDtry into a lDIIket. If expaasioa into a DeW .-vice would occur rapidly, a1bei~ ~tb
more delay tbao the rapid respoue Deeded to iDc:lude the firmI in the .... 1DIIket, such.try would let to mabpte
antitrust coac:erDS that milbt be baled on hip market shares aDd CODCeDtratioa atoae. See Merpr Guide1iDes. f 3.
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includes the providers of voice service. 24 Moreover, even if no single paging provider had

sufficient bandwidth to offer voice service, if the bandwidth available to a number of different

providers could be combined relatively quickly, the bandwidth of all paging providers would be

included in the broader market.

This is, of course, what is occurring through the consolidation of Special Mobile Radio

licenses. Recent transactions include NexTel' s acquisition of radio dispatch units of Questar and

Advanced MobileComm as well as an ownership interest in CenCall Communications,25 the

recent acquisition of a significant number of Motorola's mobile radio licenses by CenCall and

Dial Page,26 and the pending merger of Dial Page and Transit Communications. One report

notes that

... the deal. will propel NexTel, CenCaI.1. and Dial Page to the top of the mobile radio market. and
almost certainly hasten their creation of a cout-to-<:out networlt enabling cuatomers to carry wireless

handsets anywhere they travel.11

Customer EQuipment Flexibility. Even if mobile telecommunications service providers

can shift easily among services, so that there is substantial supply-side flexibility. there may be

a concern that some users who employ equipment suited only to a single band can become

"captive" customers of their suppliers. That is, although other suppliers can switch capacity to

~Coavene1y, of~ the voice service provider baa suffic:ieot baDdwidtb to offer papa. service.

130. Naik. "Nexte1 to Buy Dispatch Units of 2 Cooc:ems." Wall Street Joymal. October 19. 1993. A6.

»0. Naik IDd M.J. Ybana. "Motorola to Sell 42'1 ofU~ in Mobile Radio." Wall Street Jowpal,
October 2S. 1993. AI.
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serve them, they may be unable to make use of that capacity because of the equipment they

employ.]8 Whether this raises a serious concern depends on a number of factors.

First, customers may be able. at some additional cost, to purchase receivers that are

capable of operating in both the cellular and PCS bands. We are informed that such equipment

can be made available, albeit at higher cost. Customers with such equipment cannot be captives.

Second, if consumers anticipate that they may at least be partially "locked in" after they make

equipment purchases, they may insist on price guarantees or other consideration to reduce the

likelihood that they will subsequently be exploited. For example, market competition could

result in consumer equipment being supplied by service providers. Third, if the cost of

purchasing a new handset is small relative to the annual cost of the service, consumers' "sunk

costs" will be a relatively minor factor tying customers to particular operators. Moreover,

suppliers using different technologies may compete by offering discounts, or payments to cover

"switching costs." Finally, if price discrimination among customers is not permitted, even

apparently captive customers can face competitive prices. This arises because providers who

compete for new customers must offer the same favorable tenns to continuing ones.29

Technical ehanee. Product market boundaries are likely to be affected by technological

developments. For example, a provider of paging services that had previously not been

considered in the broader mobile telecommunications services market because it lacked sufficient

bandwidth to offer voice service would be included if the use of digital technology permitted it

to do so. A combination of the shift to digital technologies, the use of compression techniques,

»nus issue ari_ in my market in wbicb coasumers employ equipmeat that is specialized for • puticuJar let

of vendors. -

19'Jlle importaDee of this factor depeads OD the flow of new cUSlOmers into the market.

22



and the use of smaller cells is breaking down barriers that had previously separated markets. so

that we appear to be moving rapidly to a single market in which many firms can offer a wide

array of mobile services using the spectrum currently assigned to them.

Demand-Side Substitutability. Although our analysis emphasizes the ability of mobile

telecommunications service providers to provide different types of services -- what is generally

called supply-side substitutability -- we do not wish to underplay the fact that, for some services,

users can substitute one mobile service for another. 30 For example, paging, combined with a

return telephone call using the wireline system, may be a substitute in some circumstances for

a mobile telephone call. Moreover, for some types of advanced paging, in which brief messages

are displayed, there may be no need for the return call. In these circumstances, paging and

telephone providers may compete directly for the same customers providing somewhat imperfect

substitutes at presumably different prices. If, for example, an increase in the price of cellular

telephone service causes a substantial number of subscribers to substitute paging services, both

sets of providers would be in the same antitrust market.

Summary - Product Market Definition

In summary, so long as the conditions outlined above hold, the appropriate product

market for antitrust analysis of mobile telecommunications services is very broad, encompassing

all such services. Under these conditions, there would be few, if any, narrow markets limited

to the provision of iRdividual mobile telecommunications services.

JOOf course, there are also some substitution possibilities betweeD mobile IDd wireliDe services.
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Definin& the Geo&raphic Market for Mobile Telecommunications Service

Current FCC plans are to auction off licenses to use portions of the PCS spectrum for

varying geographic regions. Of the 120 MHz of bandwidth for which licenses will be auctioned,

Channels A and B (30 MHz each) will be made available for broad geographic regions identified

by Major Trading Areas (MTAs); the remaining 60 MHz (one license for the use of 20 MHz

and four licenses for the use of 10 MHz each) will be auctioned off for far more narrow Basic

Trading Area (BTA) regions. 3
\ Thus, the operating regions for firms competing in any given

area will differ, and there is no way to know a priori precisely how those territories will

overlap. Moreover, it would be serendipitous indeed to find that the operating regions of

incumbent cellular operators were coincident with either a BTA or a MTA.

The Merger Guidelines direct attention to the narrowest geographic region within which

price might be increased. Thus, in light of the FCC's intention to auction PCS rights within

relatively narrow BTAs, these areas are the logical starting point for evaluating the relevant

geographic market. The analysis begins by inquiring whether or not a price increase attempted

by all sellers in a given BTA would be profitable.

The answer to this question depends heavily on whether firms in the BTA may charge

different prices to customers in that narrow region from those charged to customers in other

geographic regions where these firms also offer mobile telecommunications services. If mobile

service suppliers couid discriminate between customers in the BTA and those in other locations,

the geographic market would be coincident with the BTA since, if the firms in the BTA raised

prices, no competitor from outside the region could begin selling to customers in the area, and

31Secogd Report and Order. " 56 aDd 76. There are 51 MTAa aDd 492 BTAa. 011 .verqe. there are 9.6
BTAs per MTA.
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customers in the BTA would be limited in their ability to subscribe to mobile service providers

outside the BTA by the higher. roaming charges they would pay for local calls. 32 If mobile

systems providers were allowed to. and chose to, discriminate in setting prices in narrow

geographic regions, like BTAs, then those narrow regions would generally constitute relevant

geographic markets. If, however, the tlrms could not discriminate, and therefore had to charge

the same price to all customers in some broader region (the entire MTA, for example), then in

many, if not most, instances, the relevant geographic market would be broader than the BTA.

For example, assume that each provider in the Greensboro-Spartanburg BTA (G-S) raised

the price of mobile telecommunications services. The profitability of the hypothetical price

increase depends crucially on what piices the tlrms in G-S charge to customers outside the area.

At least two of the fums operating in that BTA (those firms that were awarded Channels A and

B - 30 MHz each) also will provide mobile services in the other 22 BTAs in the Charlotte-

Greensboro-Greenville (C-G-G) MTA. If the firms in the G-S BTA also raised prices to

customers in all of those other BTAs, any added profits they would earn after raising prices in

G-S would be offset, and likely overwhelmed by, the losses they suffered through foregone sales

and profits to rivals in the other BTAs, which are assumed to hold their prices at the initial,

lower levels.)) Since the G-S BTA has only about 8 percent of the total population of the C-G-

nsome customers 00 the friap of two regions may be able to soJect between suppliers in more thaD one BTA.
The economic sipificaoe of tbD opboo for market defioitioo depeDds 00 the proportioo of the popuJalioo _diD,
in these friDp..... The IuJer the portioo of CODIUIIIflI'I in friap area. the more likely it is that the market will
be broader tbaD an individual BTA. We ISIWDe here (aUowina for price dilCrimiDatioo) that the COIISWIIlSI'I in IUclI
regions would not be 10 numerous .. to result in markets tm.der tbaD the BTA.

3310 detiDiDlaeopapbic martets. one assumes that the price is rai.t in the provisioaaJ market but tbIt prices
in the surroundinl area remaiD the same. Thus. if the price of mobile services in the a-s BTA iI railed. the pri,*
of other suppliers in ollier BTAs. Charlotte. for eumple. are .....a-t to remain coutaDt. SiDce IOIDe m- in O-S
mUIC also rai. prices ill Charlotte (because of the bID 00 price dilCrimiDatioa). they wiD 10le __ to
competitors in Charlotte that do Dot raise pri,*. It is. of course. possible that euctly the same group of firms will



G MTA, the lost revenues and profits suffered by chose firms in the rest of the MTA would

likely greatly outweigh the possible protit increase in G-S.

Current cellular operators in some BTAs would be similarly affected. Because cellular

company service territories are: not necessarily coincident with BTAs, those cellular operators

that raised the price in a specific BTA, in addition to having to raise the price in other areas

(while rivals in the other areas held prices constant), would lose sales and profits in the same

manner as described above.

Of the 170 MHz of bandwidth (not including SMR) allocated to mobile

telecommunications services, firms controlling at least 110 MHz will either operate throughout

a MTA (tinns with Channels A and B - 60 MHz) or may operate in some region different from

a BTA (cellular operators _. 50 MHz). Moreover, some of the remaining mobile service

providers operating in Channels C through G, which are allocated by the BTA, may also operate

in some other BTA within each MTA, and thus may also be subject to loss of business and

profits if they raise prices. Thus, the share of the capacity of firms in each BTA that is affected

by this potential loss of business is quite large. We conclude that, if firms were barred from

discriminating in price across a MTA, many BTAs would not be relevant geographic markets;

the appropriate market would encompass a larger region.:W

compete in -=II of die BTAs in the C-G-G MTA. If that were true. thea in evaJuatia, uy iDdividuai BTA, mobile
service prialll would me-.. Dot oaJy in the BTA. but abo throughout the MTA. This .... that the firma in the
BTA would DOt Ie. bt.._ to competitors that beid prialll at the initial lower levell in adler reJioas. III tbeIe
ci.rcumst.aDCel, siace die price bu n- throughout the MYA. tbe MYA would be die relevIDt geopapbic maJbt.
Our aoalysil 'u"aw that the rival seDen in surrouDdiDl BTAs (that do DOt .... prialll) bave the capacity to aerve
customers in thole rqioas that would switch if pricea of some mobile service suppli... were co rille.

~t is poaible, of course. that u individual BTA could be a relevaot poarapbic market. There may be
situations where the POPUlation in one BTA is so lup that the finDS iD that BTA woukl fiDd a price me:.­
profitable. Becauae such a large portion of the population wouJd be affected by the bypocbetica1 price i.DcraIe.
losses in other areas wouJd not offset those gains. For example, the Houston BTA bas about 78 perceat of the,
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If a BTA that is initially proposed is rejected as a relevant geographic market, the next

step IS to expand the region considered to include other BTAs and repeat the analysis. For

example, one would next add an area adjacent to G-S, and repeat the test. One might, for

example, evaluate the G-S and the adjacent Columbia, SC BTAs together. This combined

region, however, has only about 14 percent of the population in the MTA. Raising prices in the

G-S and Columbia BTAs would force the firms that compete across the entire MTA to operate

at a competitive disadvantage, and lose profits, in all other BTAs in the C-G-G MTA, including,

among others, Charlotte (17 percent of the population), Greensboro-Winston Salem-High Point

(13 percent), and Raleigh-Durham (11 percent). It is highly unlikely that a fmn that has an

obligation to operate a system, and incur expenses, in the entire MTA would find such a price

increase profitable. Cellular firms that operated in overlapping areas would be similarly

affected. Even this expanded region, encompassing two BTAs, is unlikely to be a relevant

geographic market.

At some point, as the proportion of population in the proposed market increases relative

to the population of the MTA - as the number of BTAs is increased - a hypothetical price

increase likely would become profitable. 35 As the portion of business in the candidate area

increases, the added profit from the price increase outweighs lost profit in other areas. This area

need not encompass an entire MTA; it would however, likely encompass a substantial portion

of the MTA, an area-substantially larger than the average BTA.

population within the Houstoa MTA,. so that the HOUItOa BTA alcae mipt be • relevaDt leopaphie market.

UWe assume here that my bar to price discrimination is enforced ICtC* m MTA. If firma may not
discriminate ICI'OII even broider rea1oas, the relevmt aeolf'APhie market may be even l.,..er than an MTA.
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We conclude that the relevant geographic market for mobile telecommunications services

will generally be larger than a BTA. Firms operating in a single BTA will typically find It

unprofitable to raise prices in that BTA alone. Thus, in the absence of price discrimination,

relevant geographic markets will encompass areas larger than a BTA, and market shares and

concentration computed for areas that are not meaningful markets have no economic

significance, as they do not provide a measure or gauge of market power. By imposing limits

on the bandwidth that cellular companies may acquire in the forthcoming auction, the

Commission must implicitly be assuming that narrow geographic markets exist. They must,

therefore, also be assuming that mobile systems providers may discriminate in their pricing to

subscribers in narrow geographic regions, because, in the absence of discrimination, such narrow

regions cannot be relevant markets. We return to this important issue when we evaluate the

reasonableness of the Commission's current limitations on the share of bandwidth that may be

licensed to cellular operators.

IV. Antitrust Analysis of the Number of Firms. Marb;t Shares. and Conq:ntratioq

The number of firms, the shares they hold, and measured concentration are key features

of market structure. Generally, economists believe that the larger the number of firms, and the

lower their individual market shares, the more likely competition will prevail. Conversely, as

the number of firms declines and their shares increase, the likelihood increases that the firms

may be able, either individually or as a group, to raise prices above competitive levels. Thus,

mergers and acquisitions, because they typically increase individual shares and measured
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concentration, are closely scrutinized to determine whether a specific transaction poses a material

threat of reducing competition and allowing prices to increase.

There is, however, no simple, hard-and-fast rule concerning whether a particular level

of industry concentration short of a merger to monopoly will lead to non-competitive outcomes.

The ability of a group of fmns to raise prices is materially affected by many factors in addition

to market structure. Because these factors influence how competition works in specific markets,

concentration is only one factor, albeit an important one, in evaluating the effect of mergers and

acquisitions.

The 1992 Merger Guidelines reflect current standards adopted both by the Federal Trade

Commission and the Antitrust Division of the Department of Justice for evaluating mergers and

acquisitions. The Guidelines use the Herfindahl-Hirschman Index (HHI) to measure market

concentration. The HHI is calculated by summing the squares of the individual market shares

of all market participants. For example, in a market with 10 firms, each of which had a market

share of 10 percent, the HHI would be H)OO.36 A market consisting of seven firms, with two

firms having shares of 25 percent each and the remaining five firms having shares of 10 percent

each, has an HHI of 1750.31 The Guidelines identify different criteria in evaluating mergers,

depending on the level of concentration, as measured by the HHI, that prevails after the

transaction.

Post-Merpr HHI BelOW lQOO. Market is unconcentrated. Mergers are unlikely to have
adverse competitive effects. No further analysis is required.

~ firm's share of 10" would be squared (10 x 10-100), aDd the raultiDl Dumben added topther. In
this case, eIICh of the 10 firms' coatributioo to the HIlI is 100; the HHI itlelf, tberefore, is 1,000.

"Each of the two firms with 25 perc:eot coDtributei 625 to the HHI (25 x 25 - 625), aDd the remainiD, five
firms coDtribute 100 eIICh (10 x 10 .. 100); the HHI totals 17S0.
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Post-Merzer HHI Between 1000 and 1800. Market is moderately concentrated. Mergers
that produce an increase in the HH1 of less than 100 points are unlikely to have adverse
competitive effects. No further analysis is required. Mergers that produce an increase
in the HHI of more than 100 points may raise competitive concerns depending on factors
set forth elsewhere in the Guidelines.

Post-Merier HHI Above 1800. Market is highly concentrated. Mergers that produce
an increase in the HHI of less than 50 points are unlikely to have adverse competitive
effects. No further analysis is required. Mergers that produce an increase in the HHI
of more than 50 points may raise competitive concerns depending on factors set forth
elsewhere in the Guidelines. Mergers that produce an increase in the HHI of more than
100 points are. presumed to enhance market power or facilitate its exercise. However,
this presumption may be overcome by a showing that factors enumerated elsewhere in
the Guidelines make such exercise of market power unlikely. 31

The Guidelines also state that., in some circumstances, a merger that results in a finn with a

market share of 35 percent or more may confer on that finn the ability unilaterally to raise

prices. 39

As discussed in more detail later (see Section VI), the key factors in addition to

concentration to which the Guidelines direct attention include conditions that facilitate or inhibit

collusion or cooperation among firms, e.g.• the ability to detect and punish a firm's deviation

from a collusive agreement; the possibility of expansion by existing fmns; and entry by new

competitors. Broadly, the focus is on the ease or difficulty of collusion among existing firms,

and on the ability of existing firms to expand, or new finns to enter the market, to undercut or

defeat any attempt to raise prices to consumers to noncompetitive levels.40

JlMerpr GuideiiDell. 1 l.S 1.

19Merpr GuideliDe-, 12.22. Tbe Merpr Gui~ leave opea the pouibility that IDeI"JeR that otbelwile
migbt be cba11eaged may be allowed if the tl"lDS8Ctioa i. necessary to aclUeve otherwise \I".n,juble efficieaciea.
See 14.

~erpr GuideliDea, " 2 IIId 3. Frmklin M. Filbet ("Horizoatal Merpn: Triqe IIId TreabDeDt. It lmImIl
of Economic Pmpectfv., 1,23-40, Fall 1987, p. 31), obeerv. tbat ..while the HHI __ •~wa~ ~
ImUUI"e CODCeIltnbOD, neither theory not Rliable ecoaometric evideace shows that the HHl is • sufficleat sIabItIc
for determiDiDl the effects of cooc:eotratioa on noncompetitive behavior. It Elsewbere ("Diagnosing Moaopoly, ~
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This summary of the market structure standard enunciated by the Merger Guidelines

permits several important observations. The numerical HHI standard that is applied to evaluate

whether or not a transaction threatens to harm competition is not a single number, but varies

depending on market circumstances. In moderately concentrated markets (HHI between 1000

and 1800), only transactions that increase the HHI by more than 100 points require further

analysis, and, even if the increase is significantly greater than 100, reflecting a "large" increase

in concentration, the acquisition may still not be viewed as harmful to competition. While the

standard for evaluating increases in concentration becomes more stringent when the post-merger

HHI is above 1800, even in such cases there is a presumption that small increases in

concentration (HHI change of less than 50) will not harm competition. Moreover, transactions

involving quite large increases in concentration (HHI change exceeding 100) may be permitted

if cenain other factors are present.

Finally, the standard for evaluating when a single firm's share raises competitive

concerns is quite high - 35 percent. Thus, a merger that results in a single firm share of less

than 35 percent (so long as it does not run afoul of the overall HHI standards) is not treated as

anticompetitive.

The 1992 Merger Guidelines incorporate revised standards from those that had been

issued in the 1980s.41 The 1992 Guidelines relaxed certain portions of the merger standards,

-
OuarterIy Review of fenunis apd Businw. 19, SUIIIIDOI' 1979, reprinted ill 19dystrial Ompiptioo. EcogomjCl·
apd the Law, 1. Moaz (ed.), Cambridp, MA: MIT Prell. 1991. p. 15). FisbeI' ob8erves that ..... the oae
propositioo which ID9It people believe is that • small share shows the~ of moaopoly power &ad • lap shan
its presence....ThiJ is DOC true. Tbe ripi queatioo is that of what bIppeas to share...wbeD mooopoly profitl are
sougbt. The fundamental questioa is whether competitors are able to grow."

"The first Merpi' Guidelinel were issued by the Departmeat of Justice ill 1968. GuideliDel iDcorpoatiDl •
substantially different framework IDd set of staDdards were issued in 1982. A~ about the same time (in 1982),. the
Feden.l Tt'Ide Commiaioa issued its own "Statement ConceroiDI HorizoataJ MerF Guidelines. " The DOl revised
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particularly by reducing reliance on market shares and concentration measures alone. For

example. in describing enforcement policy for mergers raising concentration by more than 100

points in moderately concentrated markets (post-merger HHI between 1000 and 1800), the 1984

Guidelines had stated that the Antitrust Division '"is likely to challenge mergers in this region"

unless the Department concluded on the basis of other factors that the merger was not likely

substantially to lessen competition. In the 1992 Guidelines, the language concerning the

likelihood of legal challenge was deleted, and the concern moderated to state that such

transactions '" raise significant competitive concerns" depending on other factors set forth in the

Guidelines.

Similarly, when evaluating highly concentrated markets (post-merger HHI above 18(0),

the 1984 Guidelines stated that. mergers that increased the HHI by more than 100 points were

likely to be challenged because, "only in extraordinary cases will such [other] factors establish

that the merger is not likely substantially to lessen competition." By 1992, the standard had

been modified to reflect the belief that if a post-merger HHI exceeded 1800 and the change was

greater than 100, there was a presumption that the transaction was ..... likely to create or

-enhance market power or facilitate its exercise." Even in this case, however, the Guidelines

stated that this presumption could be overcome by a showing that other factors made the exercise

of market power unlikely.

The changes -in language between 1984 and 1992 reflected the actual enforcement

standards being applied. Few cases were brought during the 1980s that attempted to prevent or

enjoin mergers in markets with post-merger HHI's below 1800, regardless of the change in the

its Guidelines in 1984. The joint 1992 Guidelines thus reflect a revision of the 1982111d 1984 documents.
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HHI. In fact, an analysis of the cases actually filed by the FTC and Antitrust Division found

that complaints were seldom brought in markets where the post-merger HHI was in a range of

2000 to 2100. For example, in 1989 an American Bar Association Task Force wrote:

The quesuon remains. however, whether the 1984 Merger Guidelines accurately present the [Antitrustl
Division's enforcement policy as applied to actual cases.... The Division has brought very few cases
10 whIch the HHI levels tor the post-merger IOdustry were between 1000 and 1800, although the 1984
Guidelines Indicate that in this range the Department ~is likely to challenge" a merger that increases
the mn by 100 POlDts or more. absent countervailing factors. Similarly, it appears that a sIgnificant
number of mergers with HHIs in excess of 1800 and Hlfi increuea above 100 have not been
challenged. despIte the 1984 Guidelines' assertion that such mergers lack anticompetitive effects ~only

ID extraordinary cases." The resulting public perception is that the Division may be pursulDg an

enforcement policy more lenient than the 1984 Guidelinea dictate...42

Similarly, in commenting on the 1984 Guidelines, the then-Acting Assistant Attorney General

for Antitrust, Charles James, stated:

... the concentration standards (in the 1984 Guidelinesl did not reflect enforcement practice. In fact.
the agencies challenged only very few mergers in moderately concentrated markets and only some of

the mergers in markets that were highly concentraled.43

The failure of the antitrust agencies strictly to enforce the 1984 Guidelines, in which the

standards were based heavily on concentration screens, reflected two practical considerations.

First, in reviewing mergers for enforcement action, the agencies routinely considered, and gave

substantial weight to, factors other than concentration and market shares. Thus, a wide variety

of factors, several of which were subsequently incorporated into the 1992 Guidelines, played

major roles in the screening process, and influenced the agencies in their exercise of discretion

in case selection.

C"Report of the ABA AIltitnilt Law Sectioo Task Force 00 the ADtitnilt Diviaoo of the U.S. I>epettmeat of
Justice," AntilnlSt Law Joumal, Vol. 58, Is8ue 3, p. 760 (footDoteI omitled).

°Cbar1es A. JameS. "Overview of the 1992 Horizoatal. Merpi' GuideliDel," Apljtnllt yw Joumal. Vol. 61.
laue 2, p. 449. See allO Janet L. McDavid. "The 1992 Horizoatal Merpr Guidelia-: A Practitioaer's View of
Key Issues in Defeadinl a MerJe!'." AotitDlSt Law Journal. Vol. 61, Is8ue 2. ftD. 9, p. 461.
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Second, in the 1980s, in ruling on merger actions brought by the antitrust authonties, the

courtS gave substantial weight to factors other than concentration. Indeed. a significant number

of cases brought by the government were rejected. with the courts pointing to factors in addition

to market shares and concentration. For example, in one imponant Circuit Court decision

(United Stares v. Baker Hughes Inc.), the Court wrote:

ImposIng a heavy burden of production on a defendant would be particularly anomalous where. as
here, It is easy to establish a pnma facie case. The government, after all. can carry its initial burden
of production simply by presenting market concentration Statistics. To allow the government virtually
to rest its case at that pOInt,. leaving the defendant to prove the core of the dispute, would grossly
inflate the role of statistics in actions brought under Section 7 [of the Clayton Actl. The Herfindah!­
Hirschman Index cannot guarantee litigatIon victories....Requiring a "clear showing" in this setting

would move far toward forc 109 the defendant to rebut a probability with a certainty.44

Similarly, in United Stares v. Syufy Emers., despite a merger to monopoly for a short

period in the distribution of first-run movies in Las Vegas, the Court wrote:

Time after time, we have recognized this basic fact of economic life: A high market share, though it may raUe
an inference of monopoly power, will not do so in a market with low entry barriers or other evidence of a

defendant's inability to control prices or exclude competitors.45

As this discussion reflects, in antitrust enforcement matters involving changes in market

structure, the antitrust authorities, in exercising prosecutorial discretion, and the courts, in

actually enforcing the law, have both relaxed the concentration and share standards that may

"Unileti SltJIG v. &Jeer Hughes Inc., 908 F.2d 992 (D.C. Cir. 1990). In the BiJUr case, in the market for
hardrock bydnu1ic UDdeqrouDd drilliDl rigs, the HHI increued by 1425 poiDts, from 2872 to 4303. The Court
poiDted to such &cton as easy entry by foreign firms aDd the sophistication of buyers as CODditioas mitigating
concern baed OIl HHI 1NIDben.

~Unileti SlllIa v. SyIIjy END'S., 903 F.2d 659 (9th Cir. 1990). In Syll/Y, the Court cited with approval BUIll­
Wason FoodI, Inc. v. RIIgu FoodI. Inc., 627 F.2d 919,924 (9th Cit. 1980), eat. deaied, 450 U.S. 921, 101 S.Ct
1369, 67 L.Ed. 348 (1981): "BliDd reliaac:e upoll market sbate, divorced from CODUDer'Ciai reality, [caD] live •
misleadiDg picture of a firm's actual ability to control pric:el or exclude competitioa." Similarly, in Uniled SlQlQ
v. ColUllry /..AU$ FoodI. Inc., 754 F. Supp. 669 (D. MinD. 1990), the Court rejected the Department of lusticecue
seeking to enjoin a ..... between fluid milk producers iD MiaDeapolis, despite the filet that the HHI "* from
2186 to 2832. The Court poiDted to the ease of entry aod expaasiOD, the preeeece of powerful buyers, and
efficiencies that wouJd be created by the transactioD.
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have been applied in the past, and moved away from very heavy reliance on market share and

concentration measures. Instead, they have applied what is appropriately viewed as a "rule of

reason" analysis that incorporates many factors other than market share that are important to the

competitive process in specific industries. Such a rule of reason approach is particularly

appropriate for markets such as those for mobile telecommunications services, where the facts

and circumstances vary by region.

v. Structural Analysis of the Mobile TeJrmmmunigtions Market

Capacity and Market Shares

Because the available evidenCe suggests that firms may move with relative ease from the

provision of one mobile telecommunications service to another. capacity is an appropriate

measure of a finn's share. 46 Where firms may offer an array of services with existing

equipment and infrastructure, current sales are not a good measure of competitive presence.

Rather. the significance of each f1I11l is better gauged by its ability rapidly to provide the various

services in the event that prices and profits change to make specific activities more (or less)

profitable. If a firm's capacity were simply identified by the bandwidth authorized to provide

mobile telecommunications services, and a cellular operator's entire capacity was shifted to

digital technology, each cellular operator's capacity share would simply be its share of industry

~erpI' GuicIeIu.. , 1.41. More preciaely. a mobile telecolDlllUllicatiooa firm'. share witbiD a martet
depeods oa ita caw-:ity aad the proportioa of the popuIatioa it serves with the martel.. In the succeediDC aaalylil
[Tables 1 to 12J. we limplify the analysis by uauDiaC that firms with Uliped buldwidth..-ve the eaCire market.
In pf1lCtice. where some final will ..-ve only a portioa of the popuIatioa witbiD a market (e.c•• SOlDO final will
serve cusomen in a BTA within a bro.der market), tboIa firma that do DOt opera&e tbroulbout the ea~ martel
would bave a sma1ler share tbaa in thiI analysis. AI such. the cooceatneioa anal"" ia Tablel 3 to 12 provides
"wont cue· compu&aiioaa of shares aad HHIs. W. retunl to thiI poiat at the ead of tbillflCtioa, where we~
bow a firm's share in • market for mobile telecolDlDUllicatioas services sbould be computed wbea the savice
territories for competitors are not all the same and martcetwide.
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bandwidth. Since each cellular operator holds 25 MHz of the total 170 MHz bandwidth

available to offer mobile telecommunications services, its share would be 14.7 percent (25 MHz

170 MHz = .147]:7

For mobile services, however, a carrier's effective capacity is not necessarily measured

solely by the amount of bandwidth assigned to it. What is important is how that bandwidth, an

input. can be converted into usable output, the infonnation that it can carry. Under FCC rules,

incumbent cellular providers will, for some time, have an obligation to serve customers who

wish to continue to use analog equipment, or who use digital equipment that is incompatible with

that of the cellular operator in whose area they are calling.'1 Because of this obligation to

continue to serve customers that have purchased analog equipment, the effective capacity per unit

of bandwidth will be smaller for existing cellular operators than for those new PCS carriers not

similarly encumbered. Although there is some uncertainty about the precise magnitude, studies

estimate that the capacity of a given amount of bandwidth is increased substantially if digital

rather than analog technology is used to provide a service. '9 This means that the share of

industry capacity available to incumbent cellular operators will be smaller than their bandwidth

share. The greater the percentage of bandwidth that must be reserved for lower-capacity cellular

operations, i.e., the smaller the percentage converted to digital, the smaller is the market share

•
·The 170 MHz of blDdwidtb is the 120 MHz that will be auctioned for PCS, aDd the SO MHz employed by

eXisting celllliar carriers. Additional capacity (e.•. , from SMR liceosees) will be available to offer mobile servicea.
We IIddress the sipificaace of this Idditioaal C&f*:ity below.

"Second Report and Order. 1 III.

"'.P. Reed ("PuttID. It All Toptber: The Cost Structure of Penoaal CollllDUllicatioas Servicea." Federal
Communications Commission. Office of Plaus and Policy. November 1992. pp. 66-69) provides refereacea for many
of these estimates.
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of the cellular carrier. Incumbent cellular operators will face an analog "handicap" so long as

they must continue to provide analog cellular services.

Table 1 presents the share of industry capacity of a cellular operator that holds a license

for the use of 25 MHz of spectrum after the FCC auctions the rights to use an additional 120

MHz of bandwidth, increasing the total bandwidth available for mobile telecommunications

services to at least 170 MHz. Capacity estimates are derived under various assumptions about

(a) the percentage of the existing cellular assignment that has been converted to digital, and (b)

the increase in capacity resulting from a shift from analog to digital systems. 50 For example,

assume that each of the two incumbent cellular operators must hold 10 MHz of their existing

assignment of 25 MHz to serve customers with analog equipment, and that digital technology

increases capacity by a multiple of 6 over analog. Under these circumstances, a cellular

operator could turn 15 MHz of bandwidth to digital services, and it would continue to operate

10 MHz with analog technology. While the operator would have a 14.7 percent bandwidth

share, it would have a share of only 10.9 percent of industry capacity to provide mobile

services.

»rhia increue will depead ill part on the digital technology employed. Estimates of the ilIcrease ill caplCity
from the introduetioo of"diptal teelmoiOIY, for whicb calculatiou are preseot.ed ill the table, raDle from a multiple
of 2 to 18, depeDdinl oa such factors u the .-.dio acceu metbod, Time Divi.ioa Multiple Acceas (TDMA),
Frequeocy Diviuoo Multiple Accesa (FDMA), or Code Diviuoa Multiple Accesa (COMA). that is adopted. The
hue case analyzed by Reed. which assumes a Itind of leaeric diptal service, employs aD estimate of "a1moIt a
three-fold ilIcrease in capKity relative to the current cellular standard," which i. coaiIteat with the lower ead of
this range. The upper end of this ranp reflects the application of conversion fIcton of 10: II1ld 18: 111ld lI'Umed
adoption of Code Divisioo Multiple Accesa (COMA). See "US WEST NewVector aDd QUALCOMM IIIDOUDCO

plans to form COMA-subecriber equipment relationship," BY'igw Wi". May II, 1993. A larp ma- ill
capacity wiU result evea if Time Division Multiple Accesa (TDMA) i. employed. CD TDMA see "EriCSllOll takes
the lelid in TDMA diptal cellular system installations," Business Wire, Sepcember 30, 1993.
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